
Families usually meet me for the first time in one of two situations. Either they are planning ahead, worried about
long term care costs that might hit in ten or fifteen years, or they are in a quiet panic because a parent is heading
into a nursing home and nobody has any idea how to pay for it without losing the house or draining every last
savings account.

The harsh reality is that Medicaid is the program that ultimately pays for most long term nursing home stays in
the United States. Medicare does not cover ongoing custodial care. Private long term care insurance is helpful, but
relatively few people have it. That means Medicaid planning, whether you like it or not, is a core part of
comprehensive estate planning.

The central feature that trips people up is the Medicaid 5-year lookback. Understanding it early, and working with
an attorney who truly understands both estate planning and elder law, can mean the difference between
preserving a lifetime of savings for your family and watching it evaporate in a few years of nursing home bills.

What the Medicaid 5-Year Lookback Actually Is
The 5-year lookback is a review period. When you apply for Medicaid for nursing home or long term care benefits,
the state has the right to review financial transactions made in the 60 months before your application date. They
are looking for transfers of assets for less than fair market value.

If they find gifts or below-market transfers, they do not automatically deny your application. Instead, they impose
a penalty period during which Medicaid will not pay for your nursing home care, even if you are otherwise
financially eligible.

The length of that penalty is tied to the amount given away. Each state has a “penalty divisor” that roughly reflects
the average monthly cost of care in that state. If your state’s divisor is 7,500 dollars and you gave away 75,000
dollars within the lookback, you face a 10 month period where Medicaid will not help, starting when you would
otherwise have qualified.

Families often assume they can “just give the house to the kids” a year or two before a nursing home move. That
is exactly the type of transfer the lookback is designed to catch. The most painful cases I see are those where
children thought they were being clever, transferred a house or a large CD, and then sat in my office stunned
when we walked through the penalty math.

How to Avoid Medicaid 5-Year Lookback Problems
There is no legal magic trick that makes the 5-year rule disappear. The real answer to the question “How to avoid
Medicaid 5 year lookback problems” is to start planning before the clock matters and to use structures that
remove assets from your countable estate early enough.

Good planning focuses on three ideas: timing, type of asset, and type of ownership. A comprehensive estate
planning attorney will look at your income, health, age, and family situation and decide whether an aggressive
Medicaid strategy even makes sense, or whether more moderate planning fits better.

For a reasonably healthy couple in their late 60s, I usually treat the 5-year lookback as a long runway. We might
use an irrevocable trust for certain assets, retain others outright to maintain flexibility, and combine that with
beneficiary designations and pay-on-death accounts that avoid probate. If that same couple is in their early 80s
and one spouse already has early dementia, the recommendations will be more cautious and focused on what can
realistically be done without triggering catastrophic penalties.



There is no universal “Medicaid loophole” that fits everyone. Most so-called loopholes you read about online are
either grossly oversimplified or only apply in narrow situations, often to a primary residence or retirement
accounts. Solid planning uses the rules as they are written, and gets in front of the lookback instead of fighting it
after the fact.

What Is Comprehensive Estate Planning?
People often ask, “What is comprehensive estate planning?” They assume it is just a will and maybe a power of
attorney. In practice, true comprehensive planning addresses three time periods: while you are healthy, if you
become disabled, and after you die. It also coordinates legal documents, tax effects, and benefit eligibility.

The pieces typically include wills, one or more trusts where appropriate, financial and medical powers of attorney,
beneficiary designations on life insurance and retirement accounts, titling on bank and investment accounts, and
sometimes long term care planning tools like Medicaid-eligible annuities or irrevocable trusts.

The “comprehensive” part is not about how many documents you sign. It is about alignment. Your will says one
thing, your trust says another, and your beneficiary forms say something completely different. That kind of
inconsistency is how the most common inheritance mistake happens: assets end up going to the wrong person or
in the wrong form, often by accident.

I cannot count how many times I have seen parents carefully write a will that divides everything equally among
children, but their largest asset, a retirement account, still names only the oldest child as beneficiary from 20 years
ago. When the parent dies, that account goes 100 percent to the named beneficiary, not according to the will.
Avoiding that sort of mistake is central to worthwhile planning.

Will or Trust for the House?
One of the first practical questions people ask is, “Is it better to leave a house in a will or trust?” The honest answer
is that it depends on the goals.

A will sends the house through probate. The court oversees the transfer. This can be straightforward if the family
gets along and the house is the only major asset, but it still involves delay and some expense. A trust, properly
funded, avoids probate and has the added benefit of providing instructions for incapacity: who can manage or sell
the house if you are alive but unable to make decisions.

From a Medicaid angle, the type of trust matters more than the mere existence of a trust. A revocable living trust,
which many people use to avoid probate, does not shelter the house from Medicaid because you still control it. An
irrevocable trust, if drafted and funded correctly more than five years before a Medicaid application, can often
place the house beyond the reach of both the lookback and estate recovery.

One useful way to think about this tradeoff is to compare the three main options for leaving a home: a will, a
revocable trust, and an irrevocable trust.

1. A will leaves full control during life, but requires probate and leaves the home exposed to long term care costs.

2. A revocable trust avoids probate and smooths incapacity planning, but still treats the house as countable for
Medicaid.

3. An irrevocable trust can protect the house for Medicaid purposes if done early enough, but you must be
comfortable giving up ownership and some control.

Clients often ask, “Can a nursing home take your house if it is in a trust?” The answer is that a revocable trust
provides no protection. The house is still yours for eligibility purposes. With a carefully drafted irrevocable trust



that was funded outside the 5-year lookback, the house usually is not considered yours for Medicaid, and the
state generally cannot force its sale for your nursing home care. That benefit is balanced by the loss of control and
flexibility. Which matters more depends on the client.

Irrevocable Trusts, the 5-Year Rule, and the 7-Year Rule
The “5-year rule for irrevocable trusts” in the Medicaid context is simply the familiar lookback period. Once you
transfer assets into a properly structured irrevocable trust, the 5-year clock starts. If you apply for Medicaid after
the 5-year mark has passed, the assets usually are not counted, and the transfer does not trigger a new penalty.
That is the core of many long term care plans.

At the same time, estate planners talk about a “7 year rule for trusts,” which refers to U.K. Inheritance tax rules on
gifts and trusts, not to U.S. Medicaid. People sometimes mix these up. In the U.S., there is no 7 year rule for
Medicaid. For federal gift and estate tax planning, the timing rules are different again. This is one reason it helps to
work with an attorney who handles both tax and elder law issues day in and day out.

Some clients ask, “What are the only three reasons you should have an irrevocable trust?” I do not agree there are
only three, but in my practice, the most common reasons are: long term care and Medicaid planning, asset
protection from certain types of creditors or lawsuits, and tax planning for large estates or complex family
situations. Sometimes charitable planning is a fourth, through structures like charitable remainder trusts.

The downside of putting your house in an irrevocable trust is real and should not be minimized. You cannot treat
the trust assets as your personal piggy bank. You give up the unilateral right to sell or mortgage the property, and
you must be comfortable that the trustee will follow your instructions. If you change your mind and want the



house back in your personal name, you might not be able to do that. For some families, that tradeoff is worth the
Medicaid protection. For others, the loss of control is simply too heavy a price.

What Belongs in a Will, and What Does Not
When people first sit down to sign a will, they often want to “put everything in.” That instinct is understandable
but can backfire. Certain things should not be included in a will because they pass by contract, or because
including them creates confusion and sometimes conflict.

Retirement accounts like IRAs and 401(k)s, life insurance policies, and many annuities pass by beneficiary
designation. If your will says one thing and your beneficiary form says another, the beneficiary form almost always
wins. Rather than attempting to override those forms in the will, it is better to review and update the beneficiary
designations themselves.

Similarly, detailed instructions about property that is already titled in a revocable trust should not be repeated in
the will. Instead, the will generally “pours over” any stray assets into the trust at death, leaving the trust to govern.

The most important categories of what should not be included in a will are anything you do not own outright,
anything that already has a valid beneficiary designation, and complex instructions about end-of-life medical care,
which belong in a separate advance directive or health care proxy.

That said, a will remains the primary tool for naming an executor, appointing guardians for minor children, and
addressing personal property or assets that cannot practically be retitled during life.

Bank Accounts, Probate, and the Role of Beneficiary Designations



Many clients want to know which bank accounts avoid probate. Generally, an account that has a pay-on-death
(POD) or transfer-on-death (TOD) designation goes directly to the named beneficiary without going through the
probate process. Joint accounts with Comprehensive Estate Planning Attorney Near Me rights of survivorship also
avoid probate, though they introduce their own risks, like exposure to the joint owner’s creditors or divorce.

Trust-owned accounts, where the trust is the legal owner and you are the trustee during life, also avoid probate
because the trust continues after your death under the terms you set.

Avoiding probate is not the same as avoiding estate tax or Medicaid rules, but it does reduce delay and court
oversight. When structured well, it keeps family affairs more private and often less expensive.

One word of caution: adding a child as a co-owner on a bank account just to “make things easier” can
Comprehensive Estate Planning Attorney Near Me create problems. If that child divorces, files for bankruptcy, or
is sued, the account may be seen as an asset available to that child’s creditors. It can also unintentionally disinherit
other children if that account represents the bulk of the estate and passes entirely to the joint owner at death. A
better method is often to keep the account in your own name with a POD designation, or to hold it in a revocable
trust.

Beneficiaries: Who to Name, and Who to Avoid
“Who should I not name as a beneficiary?” is a more useful question than many people realize. Naming the wrong
person can undermine tax planning, disturb eligibility for disability benefits, or fuel family disputes.

It is usually unwise to name minor children directly on accounts or insurance policies, because they cannot legally
manage the money. That triggers a court guardianship or forces funds to be held until they reach 18 or 21, at
which point they receive everything outright. For most teenagers, large lump sums are not a recipe for good
judgment. A better course is to name a trust for the child’s benefit, with an adult trustee who can control
distributions.

It is also risky to name beneficiaries who receive needs-based government benefits, such as Supplemental Security
Income or Medicaid, directly. The inheritance can disqualify them. A supplemental needs trust is typically the right
approach.

Naming an ex-spouse, a relative with serious addiction problems, or someone you personally do not trust with
money are obvious red flags, but they still appear in real life. A good estate planning attorney will ask awkward
questions precisely so you do not end up with those arrangements.

Gifting, Taxes, and How Much You Can Leave
Clients commonly ask how much they can inherit from their parents without paying taxes. Under current federal
law, the estate tax exemption is very high, in the multimillion dollar range per person, and many states either have
no estate tax or have separate thresholds. For most middle class families, the real taxes to worry about are income
taxes on certain inherited assets, not estate taxes. That said, these laws change, often with shifts in Congress, so
any plan should be reviewed every few years.

The “5 by 5 rule in estate planning” relates to powers of withdrawal in trusts, typically where a beneficiary holds
the right to withdraw the greater of 5,000 dollars or 5 percent of the trust principal each year. It is used in some
tax planning structures and in certain beneficiary-controlled trusts. For everyday Medicaid-focused planning, it
usually plays a limited role, but an attorney who drafts trusts regularly will understand when to use it.

https://en.wikipedia.org/wiki/?search=Comprehensive%20Estate%20Planning%20Attorney%20Near%20Me
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When parents ask, “What is the best way to gift money to an adult child?” I focus less on technical tax rules and
more on their real goals and the child’s situation. Outright gifts are simple but offer no protection if the child
divorces or encounters creditors. Gifts to a trust can protect assets and allow you to set some basic guardrails. For
modest gifts, the annual federal gift tax exclusion (currently in the tens of thousands per recipient, per year) is a
useful benchmark, but few parents come close to triggering federal gift tax.

From a Medicaid perspective, gifts are precisely what trigger the 5-year lookback issue. Any significant transfer
within that window has to be explained and is treated as suspect. If Medicaid planning is high on the priority list,
random large gifts to children or grandchildren should usually stop, or at least be carefully documented and
coordinated with the overall plan.

The House: Protect, Sell, or Leave?
Clients often want a crisp answer to, “What is the best way to leave your house to your children?” The best way
depends on their health, their children’s stability, and their attachment to the property.

One family I worked with had a modest home on land that had been in the family for generations. Their greatest
fear was that a few bad years of nursing home bills would force a sale. For them, an irrevocable trust funded early,
with the children as remainder beneficiaries, made sense. They accepted the downside of giving up personal
ownership in exchange for peace of mind that the property would remain in the family.

Another couple, both in their late seventies with no children, put their home into a revocable trust. They valued
the ease of management if either of them became incapacitated, and they were comfortable that if they eventually
needed Medicaid, the house could be sold to pay for care. For them, flexibility beat asset protection.



A third client insisted on keeping the house in her individual name until the day she died, but we arranged a
transfer-on-death deed available under state law. This allowed the house to pass directly to her daughter without
probate, while keeping full control during life. It did not provide Medicaid protection, but it did align with her
desire not to give up control or lock the property into a trust.

There is no single right answer. The key is understanding the real risks and tradeoffs, rather than relying on myths
or one-size-fits-all advice from friends or the internet.

Working With a Comprehensive Estate Planning Attorney Near You
Many people quietly wonder, “How much does it cost to have an estate planning attorney?” Fees vary widely by
region, the complexity of your situation, and the attorney’s experience. For a straightforward plan with a will,
powers of attorney, and basic beneficiary coordination, flat fees in the low thousands are common. More
sophisticated plans that include one or more trusts, Medicaid-focused strategies, and tax-driven structures
typically cost more.

The more important question is whether the attorney is actually doing comprehensive planning, or simply selling
you a stack of forms. A useful first meeting usually involves detailed questions about health status, family
dynamics, long term care expectations, and existing assets, not just a quick run through “Who do you want to get
what?”

If you are specifically concerned with Medicaid and long term care, look for someone who regularly handles both
estate planning and elder law. Ask how they handle the Medicaid 5-year lookback, whether they draft irrevocable
trusts for asset protection, and how they coordinate beneficiary designations with the rest of the plan. Ask for
concrete examples, not abstract reassurances.

When a plan is well done, it often combines several tools: a revocable living trust to avoid probate and simplify
management, targeted use of irrevocable trusts to protect certain assets if done early enough, careful beneficiary
designations to avoid the most common inheritance mistake of misaligned accounts, and, where appropriate, long
term care insurance or hybrid products that can offset some of the risk that drives people toward Medicaid.

A Brief Checklist Before You Meet With an Attorney
Before your first meeting, it helps to gather a few items so the conversation can go beyond generalities. Here is a
short list of what I ask most new clients to bring:

1. A summary of all assets, including estimated values and how each account or property is titled.

2. Copies of existing wills, trusts, and powers of attorney, even if they are old.

3. Recent bank, brokerage, and retirement account statements, at least for the largest accounts.

4. Any long term care insurance policies, life insurance policies, or annuities.

5. A list of your main concerns and goals, including any specific worries about nursing home care or Medicaid.

Having these in hand allows the attorney to see immediately whether your current setup creates avoidable
probate, exposes a vulnerable child to an outright inheritance, or will collide with the Medicaid lookback if long
term care becomes necessary.

Thoughtful planning can rarely eliminate every risk, but it can dramatically reduce uncertainty. When you
understand how the Medicaid 5-year lookback works, what your house and accounts look like through that lens,
and how tools like wills, revocable trusts, and irrevocable trusts fit together, you are far better positioned to
protect both your care and your family’s future.
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